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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15678
V.

FRANCI S GAMBLE

Respondent .
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Patrick G Geraghty rendered in this
proceedi ng on August 12, 1999, at the conclusion of an
evidentiary hearing. By that decision, the |law judge affirnmed an
enmergency order of the Adm nistrator suspending respondent’s
commercial pilot privileges and flight instructor certificate for
his failure to submt to a re-exam nation of his qualifications

to hold them! For the reasons discussed bel ow, the appeal will

!An excerpt fromthe hearing transcript containing the
decision is attached.
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be deni ed.?

The Adm nistrator’s June 22, 1999 Energency O der of
Suspensi on, which becane the conpl aint when appeal ed to the
Board, alleges, anong other things, the follow ng facts and
ci rcunst ances concerni ng the respondent:

1. You are now the holder of Airline Transport Pil ot
Certificate No. 001432501, (AMEL), with commercial pilot
privileges (ASEL) and instructor certificate (ASEL).

2. As aresult of an investigation into an aircraft
acci dent which occurred on approxi mately January 25,
1999 at Santa Paula Airport, Santa Paula, California, by
letter dated April 29, 1999 fromthe FAA's Van Nuys
Flight Standards District Ofice, you were directed to
make an appointnment within 10 days fromreceipt of this
letter for a reexam nation of your qualifications to be
the hol der of ASEL comrercial pilot privileges and a
flight instructor certificate (ASEL).

3. To this date, you have failed to nmake sai d appoi nt nent
for reexam nation referenced in Paragraph 2 above.

Respondent’s failure to submt to a retest was asserted to be
contrary to the Adm nistrator’s authority under 49 U S. C. Section
44709(a) to reexam ne airnmen. Nothing in respondent’s appeal
denonstrates error in the |law judge' s agreenent with the

Adm ni strator’s position.

The facts underlying the re-exam nation request do not
requi re extensive recounting here, as the | aw judge’'s decision
accurately and thoroughly sets forth the evidence the parties
presented. It is undisputed that the accident referred to in the
conpl aint occurred during the |anding phase of a short flight
during which respondent was giving primary instrunment instruction

to a private pilot, a M. WIlliamWiss. M. Wiss and the

The Administrator has filed a reply opposing the appeal .
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respondent gave differing accounts as to which one of them was
actually operating the controls during the [anding and, in
effect, whose decision it was to continue an approach that M.
Wei ss, the student, who was under the hood when the aircraft
entered the | anding pattern, says he wanted to abort as too high.

In any event, it is undisputed that the aircraft touched down
beyond the wet runway’s m dpoint, could not be stopped on the
remai ni ng runway, and sustai ned damage when it finally came to
rest against a wall.

The respondent asserts that the |aw judge, w thout giving
any reasons for his determ nation that respondent was the pilot-
i n-command, sinply concluded that his role as instructor made him
the pilot-in-command.® Al though it woul d have been sufficient
for the law judge to have so noted,” respondent’s assertion does
not fairly reflect the |aw judge s decision, which clearly
references not just the respondent’s responsibility for the
flight as an instructor, but also the authority over the

aircraft’s operation that he actually exercised while M. Wiss

3The parties and the |aw judge all appear to assune that
unl ess respondent were shown to be the pilot-in-command, a
necessary predicate for the re-exam nation request would be
m ssing. CQur affirmance here should not be construed to be an
endor senent of such an assunption, for we see no reason why a
certificate holder’s participation in the operation of an
aircraft that does not rise to command responsibility could not
neverthel ess serve as a basis for a re-exam nation request.

‘W recogni ze that there may be instances where doubt exists
as to whether a flight instructor on a flight was in fact
providing flight instruction. See, e.g., Adm nistrator v.
Strobel, NTSB Order EA-4384 (1995). This is not such a case.

The respondent acknow edged that “[w] e went up for the purpose of
primary instrunment instruction” (Tr. at 63).
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was at the controls. |In any event, respondent has identified no
reason to disturb the | aw judge’s determ nation that respondent
was the pilot-in-conmand of the flight, wthout regard to the
conflicting testinony as to whether the respondent actually
mani pul ated the aircraft’s flight controls during the |anding
itself.?

Respondent al so argues that the | aw judge erred because he
affirmed a re-exam nation request when no show ng had been nade
that his qualifications were deficient. This argunent sinply
i gnores unequi vocal, | ongstandi ng Board precedent, carefully
expl ai ned by the law judge to the respondent and his counsel,
that the issue in a case of this type is not whether respondent
in fact lacks qualification to hold his ATP or flight instructor
certificates, but whether the incident which gave rise to the
request could be attributable to a | ack of airman conpetency:

As the law judge correctly recogni zed, Board review of the
Adm nistrator’s re-exam nation requests involves an
extrenely narrow i nquiry; nanely, whether the request,
objectively viewed, is reasonable. In this connection, our
decision in Adm nistrator v. Ringer, 3 NTSB 3948, 3949
(1981), described the limted scope of our role with respect
to a re-exam nation request by explaining that the
availability of review here:

“does not nean that the |aw judge or the Board may

i nval i date a re-exam nation request sinply because
sone factor, or factors, other than pilot conpetence
may have been responsible, in whole or part, for the
i ncident or accident underlying it. It neans only
that the Admnistrator, to have his request upheld,
nmust denonstrate a reasonabl e basis for believing
that pil ot conpetence could have been a factor

Where such a basis has been shown, it is of no |egal
significance that the airnmen involved may differ with

On this matter, respondent testified only that “[a]nd right
before the end of the runway | went ahead and applied brakes...”
(Tr. at 65).
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the Adm nistrator’s judgnent as to the necessity for
a re-examnation.”®

Respondent does not argue that an off-runway | anding such as
occurred here could not be caused by a |l ack of pilot conpetence,
and he makes no argunment that the standard we have for decades
followed in review ng re-exam nation challenges is or should be
deemed inapplicable in this instance.” In such circunstances,
respondent’ s appeal froma decision which requires himto do no
nore than to conply with a re-exam nation request that he has not
shown to be unreasonabl e nust be rejected.

ACCORDI NGY, IT I S ORDERED THAT:

1. The respondent’s appeal is denied; and

2. The initial decision and the energency order of

suspension are affirned.?

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

®Admi ni strator v. Wang, 7 NTSB 752 (1991).

‘Qur review of the record satisfies us that the |aw judge
did not inappropriately limt the respondent either in his
presentation of evidence or in his ability to conduct cross
exam nation. Respondent’s contrary view stens fromhis
di sagreenents with the law judge’ s refusal to all ow respondent to
i ntroduce or explore matters clearly beyond the scope of the
issues relevant to the “extrenely narrow i nquiry” before him

8 The duration of the emergency suspension is, of course,
dependent upon respondent’s successful conpletion of the retest
he has thus far refused to take.



